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Disclaimer
The material in this paper is of a general nature and should not be regarded as legal advice or relied on
for assistance in any particular circumstance or emergency situation. In any important matter, you
should seek appropriate independent professional advice in relation to your own circumstances.
The Commonwealth accepts no responsibility or liability for any damage, loss or expense incurred as a
result of relying on information in this discussion paper. This paper has been prepared for consultation
purposes only and does not indicate the Commonwealth’s commitment to a particular course of action.
Additionally, any third party views or recommendations included in this discussion paper do not reflect
the views of the Commonwealth, or indicate its commitment to a particular course of action.

Copyright
© Commonwealth of Australia 2018

The material in this paper is licensed under a Creative Commons Attribution—4.0 International licence,
with the exception of:
•
•
•
•
•

the Commonwealth Coat of Arms
this Department of Communications and the Art’s logo
any third party material
any material protected by a trademark
any images and/or photographs.

For more information on this licence, see the Creative Commons website or the licence webpage.

Third party copyright
The Department of Communications and the Arts has made all reasonable efforts to clearly identify
material where the copyright is owned by a third party. You may need to obtain permission from third
parties to re-use their material.

Attribution
The CC BY licence is a standard form licence agreement that allows you to copy and redistribute the
material in any medium or format, as well as remix, transform and build on the material, on the
condition that you provide a link to the licence, you indicate if changes were made, and you attribute
the material as follows:
Licensed from the Commonwealth of Australia under a Creative Commons Attribution 4.0 International
licence.

Enquiries
Please email copyright.consultation@communications.gov.au with enquiries about this licence and any
use of this paper or material in this paper.

Using the Commonwealth Coat of Arms
The Department of the Prime Minister and Cabinet website hosts guidelines for using the
Commonwealth Coat of Arms.

Copyright modernisation consultation paper

www.communications.gov.au
www.arts.gov.au
www.classification.gov.au

Page 2 of 31

Department of Communications and the Arts

March 2018

Contents
Introduction ...................................................................................................................... 4

Context and scope for this consultation ........................................................................................ 4
Consultation process ..................................................................................................................... 5
Next steps ...................................................................................................................................... 6

Questions .......................................................................................................................... 7

Flexible exceptions ........................................................................................................................ 7
Contracting out of exceptions ....................................................................................................... 7
Access to orphan works ................................................................................................................. 7

Flexible exceptions ............................................................................................................ 9

What are exceptions? .................................................................................................................... 9
What is the policy problem? .......................................................................................................... 9
What are the reform options? ....................................................................................................... 9
Questions ..................................................................................................................................... 15

Contracting out ............................................................................................................... 15

What is the policy problem? ........................................................................................................ 15
What are the reform options? ..................................................................................................... 16
Why don’t competition and consumer laws address contracting out? ...................................... 18
Questions ..................................................................................................................................... 18

Access to orphan works ................................................................................................... 19
What is the policy problem? ........................................................................................................ 19
What are the reform options? ..................................................................................................... 20
Why do the other options not work? .......................................................................................... 23
Questions ..................................................................................................................................... 26

The cultural and collecting institutions within the Department’s portfolio ....................... 27
Specific copyright concerns of the Department’s portfolio agencies ......................................... 27

References ...................................................................................................................... 28

Tables / images
Figure 1: The shifting digital landscape.................................................................................................... 4
Figure 2: Modernisation in the context of recent reforms ...................................................................... 5
Figure 3: The evolution of fair dealing exceptions in Australia ............................................................. 10
Figure 4: A comparison of fair use and fair dealing ............................................................................... 13
What have previous reviews said about fair use versus additional fair dealing exceptions? ............... 14
What have previous reviews said about contracting out of exceptions?.............................................. 17
Figure 5: Combined model for limiting liability based on diligent search ............................................. 22
What have previous reviews said about access to orphan works? ....................................................... 23

Copyright modernisation consultation paper

www.communications.gov.au
www.arts.gov.au
www.classification.gov.au

Page 3 of 31

Department of Communications and the Arts

March 2018

Introduction
Context and scope for this consultation
2018 marks 50 years since the passage of the Copyright Act 1968 (the Copyright Act). Copyright
continues to play an important role in Australian markets and communities. In particular, the Copyright
Act provides legal rights to copyright owners and balances this with public need to access copyright
materials.
In recent years, the Copyright Law Review Committee (CLRC), Australian Law Reform Commission
(ALRC) and the Productivity Commission (PC) have reviewed several copyright issues in depth.
This paper begins the Department’s consultation on reform options, following the Australian
Government’s response to the Final report of the Productivity Commission Inquiry into Australia’s
Intellectual Property Arrangements (PC report). 1 It asks for views on three areas of the Copyright Act
that may benefit from modernisation:
•
•
•

flexible exceptions, which need to adapt over time to provide access to copyright material in
special cases as they emerge
contracting out of exceptions, which can reduce access to copyright material for users
access to orphan works, which exist when copyright owners can’t be found and users lose access
to copyright materials.

As the world becomes more digital, it is easier to make, distribute and consume content—often in ways
not foreshadowed in the analogue world. In the past, uses of copyright material often only triggered a
single right under copyright. Now, making content available digitally involves exercising multiple
overlapping copyrights including the rights to reproduce, communicate, and make available to the
public.
The ease of access and creating in the digital world also amplifies existing policy issues in copyright. For
example, in the analogue world it can be difficult in some cases to seek permission to use material. In
the digital world, seeking permission can be even more difficult when information about the copyright
owner is unreliable. Photos and text are often posted quickly, without full information about the
copyright owner. When sharing content online, any metadata about the owner is often detached or
replaced. This leaves many copyright works orphaned, and separated from their owners. Digital creation
and reuse also creates other challenges for copyright owners seeking control, institutions and
intermediaries building new business models, and copyright users seeking access.
Figure 1: The shifting digital landscape
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In proposing a way forward for reform, the Department of Communications and the Arts (the
Department) recognises copyright’s role as part of a wider intellectual property system that is:
•
•
•
•

effective—The system should be effective in encouraging additional ideas and in providing
incentives that ensure knowledge is disseminated through the economy and community.
efficient—The system should provide incentives for IP to be created at the lowest cost to society.
adaptable—The system should adapt to changes in economic conditions, technology, markets
and costs of innovating.
accountable—The policies and institutions that govern the system, and the way that changes are
made to them, need to be evidence-based, transparent, and reflect community values. 2

Figure 2: Modernisation in the context of recent reforms

As the government’s response to the PC report recognised, it is important to balance ‘the interests of
innovators, investors and creators with the health, economic and social welfare of consumers and
Australian society as a whole.’ 3 Because the options are not unique to Australia, the Department
welcomes insights from abroad as well as from Australia.
The government is mindful that any reforms need to comply with international, bilateral and
multilateral obligations. For example, any additional exceptions would need to comply with the Berne
three-step test. 4
The issues discussed in this paper complement the issues raised in the Department’s disability access
and Copyright Regulations projects completed in 2017. They also complement the Department’s Review
of Code of Conduct for Copyright Collecting Societies and ongoing work on safe harbour reform. 5

Consultation process
The Department is seeking views from stakeholders on the reform options and questions put forward in
this paper, as well as more general responses. The Department also welcomes single, consolidated
submissions from organisations or parties, capturing all views on all relevant reform options.
Please send questions about the submission process to: copyright.consultation@communications.gov.au.
The Department invites submissions by 5.00 pm AEST on Monday 4 June 2018. Submissions may be
lodged in the following ways:
Website
Email

www.communications.gov.au/have-your-say
copyright.consultation@communications.gov.au

Copyright modernisation consultation paper

www.communications.gov.au
www.arts.gov.au
www.classification.gov.au

Page 5 of 31

Department of Communications and the Arts

Post

March 2018

The Director, Copyright Law Section
Department of Communications and the Arts
GPO Box 2154
Canberra ACT 2601.

Submissions should include your name, organisation (if relevant) and contact details. The Department
will not consider submissions without verifiable contact details.
Submissions will be treated as non-confidential information, and can be made publicly available on the
Department’s website, unless a respondent specifically requests its submission, or a part of its
submission, is kept confidential, and provides acceptable reasons. An email disclaimer asserting
confidentiality is not sufficient.
The Department reserves the right not to publish a submission, or any part of a submission, at its
absolute discretion. The Department will not enter into any correspondence with respondents in
relation to any decisions not to publish a submission in whole or in part.
The Department is subject to the Freedom of Information Act 1982 and may be required to disclose
submissions in response to requests made under that Act.
The Privacy Act 1988 (Privacy Act) establishes certain principles regarding the collection, use and
disclosure of information about individuals. Any personal information respondents provide to the
Department through submissions will be used for purposes related to considering issues raised in this
paper, in accordance with the Privacy Act. If the Department makes a submission, or part of a
submission, publicly available the name of the respondent will be included. Respondents should clearly
indicate in their submissions if they do not wish their name to be included in any publication relating to
the consultation that the Department may publish.

Next steps
From April, the Department intends to meet with copyright stakeholder groups, such as peak bodies
and their members, and will arrange these meetings shortly.
The Department will hold a series of roundtables on specific reform issues in late April through to the
middle of May, which multiple stakeholder groups can attend. This provides an extra opportunity to
identify different perspectives on these issues and find common ground. The Department expects to
contact stakeholder groups with details of these roundtables in April.
This consultation will establish whether there is general support for any of the proposed copyright
reform options. After consultation, the Department will advise the government on the issues covered in
this paper.
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Questions
Flexible exceptions
Question 1
To what extent do you support introducing:
•
•

additional fair dealing exceptions? What additional purposes should be introduced and what
factors should be considered in determining fairness?
a ‘fair use’ exception? What illustrative purposes should be included and what factors should be
considered in determining fairness?

Question 2
What related changes, if any, to other copyright exceptions do you feel are necessary? For example,
consider changes to:
•
•

section 200AB
specific exceptions relating to galleries, libraries, archives and museums.

Contracting out of exceptions
Question 3
Which current and proposed copyright exceptions should be protected against contracting out?

Question 4
To what extent do you support amending the Copyright Act to make unenforceable contracting out of:
•
•

only prescribed purpose copyright exceptions?
all copyright exceptions?

Access to orphan works
Question 5
To what extent do you support each option and why?
•
•
•

statutory exception
limitation of remedies
a combination of the above.

Copyright modernisation consultation paper

www.communications.gov.au
www.arts.gov.au
www.classification.gov.au

Page 7 of 31

Department of Communications and the Arts

March 2018

Question 6
In terms of limitation of remedies for the use of orphan works, what do you consider is the best way to
limit liability? Suggested options include:
•
•
•

restricting liability to a right to injunctive relief and reasonable compensation in lieu of damages
(such as for non-commercial uses)
capping liability to a standard commercial licence fee
allowing for an account of profits for commercial use.

Question 7
Do you support a separate approach for collecting and cultural institutions, including a direct exception
or other mechanism to legalise the non-commercial use of orphaned material by this sector?
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Flexible exceptions
What are exceptions?
The Copyright Act grants copyright owners a number of exclusive rights to their material, and they
usually have to provide permission for its use. However, there are limitations to these exclusive rights,
such as a fixed duration of copyright protection.
Exceptions complement limitations by recognising particular uses which should not infringe copyright. 6
Exceptions help balance the exclusive rights of copyright owners with the needs of the public to have
access to copyright materials in certain circumstances. 7
The exceptions framework in the Copyright Act consists of the fair dealing regime (codified from case
law), exceptions for special cases such as library and archiving uses, and other exceptions for using
certain copyright material in certain ways.

What is the policy problem?
Without flexible exceptions, certain copyright material could not be used to achieve some fundamental
community activities and outcomes. The current fair dealing regime already recognises a range of such
activities and outcomes including:
•
•
•
•
•
•

criticism or review
parody or satire
reporting news
research or study
giving professional advice
disability access.

Without the continued evolution of exceptions, copyright law may fail to ensure that emerging activities
and outcomes resulting from changing community, technology and business standards can be achieved.
Acknowledging this, copyright exceptions have been proposed, added and amended over time.

What are the reform options?
To ensure Australia’s copyright exceptions framework is effective, efficient, adaptable and balanced, the
government is considering the following potential options:
•
•

additional fair dealing exceptions for new specific purposes
a fair use copyright exception.

Option 1—Additional fair dealing exceptions
This option would add one or more exceptions so that fair dealings for additional prescribed purposes
would not infringe copyright.
When the Copyright Act was first enacted, it contained only three original fair dealing exceptions used
in the United Kingdom (UK) for ‘research or private study’, ‘criticism or review’ and ‘reporting news’.
The fair dealing regime in Australia has since evolved to reflect changing technology, community
activities and international standards and multilateral treaties. As Figure 3 outlines, there is a statutory
precedent for expanding the fair dealing provisions over time in Australia. However, it also illustrates
that the evolution of the fair dealing regime may not be keeping pace with the exponential rate of
change in contemporary society.
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Figure 3: The evolution fair dealing exceptions in Australia

The option to introduce additional fair dealing exceptions tackles problems raised by stakeholders,
including in submissions to the ALRC and PC. The Department is consulting on the following additional
prescribed purposes that respond to those problems:
•
•
•
•
•
•
•

Quotation—existing fair dealing exceptions do not explicitly cover all quotations of copyright
material. 8 The evolution of the ‘substantial part’ test for copyright infringement also contributes
to the need for clarity around the use of quotations.
Non-commercial private use—the existing ‘time and format shifting’ copyright exceptions do not
adequately capture all potential non-commercial private uses. 9
Incidental or technical use—certain uses of copyright material such as through indexing or
caching is required as part of the normal operations of many online service providers. 10
Text and data mining—the ability to extract value from data is an increasingly important feature
of the digital economy. 11
Library and archive use—the current ‘document supply’ and inter-library loan exceptions for
libraries and archives are too prescriptive, outdated and not technology-neutral. 12
Certain educational uses—educational institutions sometimes can’t use the current exceptions,
particularly fair dealing for research or study, despite the advent of new digital technologies and
teaching practices. 13
Certain government uses—certain government uses that are of a ‘public interest nature’, and
‘not commercially available’. 14 This may include use for public inquiries, uses where a statute
requires public access and use of material sent to governments in the course of public business. 15

There are two ways to add fair dealing exceptions. One is adding them in the Copyright Act. This has
been the typical process in Australia, the UK and other countries. A second is amending the Copyright
Act so the Minister can add (and later amend and remove) fair dealings exceptions to the Copyright
Regulations. The Minister would need to consult on proposed exceptions, have regard to consultations
when making the exceptions, and regularly review them. These exceptions would be disallowable.
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Option 2—A fair use copyright exception
What is fair use?
The doctrine of ‘fair use’ is an exception to copyright infringement if the use of the copyright material is
deemed ‘fair’. In the United States (US) and certain other jurisdictions, the ‘fairness factors’ to be
considered when seeking a fair use exemption are the:
•
•
•
•

purpose and character of the use, including whether such use is of a commercial nature or is for
non-profit educational purposes
nature of the copyrighted work
amount and substantiality of the portion used in relation to the copyrighted work as a whole
effect of the use upon the potential market for or value of the copyrighted work.

In the US, the fair use provision also sets out certain illustrative uses that may be deemed fair, including
criticism, comment, news reporting, teaching, scholarship or research. However, these uses are not
presumptively fair use and other uses may still be considered fair.
This option would require legislative amendments to the Copyright Act to introduce an open-ended ‘fair
use’ copyright exception. This exception would adopt the fairness factors as used in the research and
study fair dealing, which are:
•
•
•
•
•

the purpose and character of the dealing
the nature of the work or adaptation
the possibility of obtaining the work or adaptation within a reasonable time at an ordinary
commercial price
the effect of the dealing upon the potential market for, or value of, the work or adaptation
in a case where part only of the work or adaptation is reproduced, the amount and substantiality
of the part copied in relation to the whole work or adaptation.

This option would also introduce specific illustrative purposes that assist with the interpretation of the
four ‘fairness factors’. These purposes would mirror the existing purposes for fair dealing and the
additional purposes specified under ‘Option 1—Additional fair dealing exceptions’. These factors are:
•
•
•
•
•
•
•
•
•
•
•
•
•

criticism or review (existing)
parody or satire (existing)
reporting news (existing)
research or study (existing)
giving professional advice (existing)
disability access (existing)
quotation (additional)
non-commercial private use (additional)
incidental or technical use (additional)
text and data mining (additional)
library and archive use (additional)
certain educational uses (additional)
certain government uses (additional).

In other jurisdictions such as the US, fair use operates within a broader copyright exceptions framework.
Importantly, the existence of fair use does not negate the operation of other definite copyright
exceptions.
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Comparison of options and the role of case law
Fair use in the US originated in case law before it was written into the Copyright Act 1976 (US). Case law
in the US continues to play an important role in informing the boundaries of fair use through
appropriate consideration of the statutory fairness factors.
Case law also plays an important role in Australia and other jurisdictions such as the UK in the
interpretation of ‘fair dealing’ for certain prescribed purposes. The ‘fairness factors’ established through
judicial interpretation are often termed ‘common law fairness factors’.
Figure 4 below sets out a brief comparison between the fair use and fair dealing regimes in the US, UK
and Australia including the role of illustrative and prescribed purposes and statutory and common law
fairness factors.
Illustrative purposes
As highlighted above, the fair use provision in the US Copyright Act contains six purposes that may be
considered fair use. These purposes are, by definition illustrative. No particular use will always be
deemed ‘fair use’ and each must be assessed on a case-by-case basis, considering the fairness factors. 16
This approach has some similarities to fair dealing, where courts and users must also consider whether a
certain use falls within one of the prescribed purposes and is fair on a case-by-case basis.
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Figure 4: A comparison of fair use and fair dealing
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What have previous reviews said about fair use versus additional fair dealing exceptions?
Option
Summary
What has been said
Additional fair
dealing
exceptions

Add additional
exceptions to the
existing fair dealing
exceptions in the
Copyright Act.

This option preserves the integrity of the existing
prescriptive fair dealing exceptions framework while
acknowledging that additional exceptions may be
required for certain new socially useful purposes.
The ALRC recommended in the first instance, that a
broad ‘fair use’ copyright exception be introduced in
Australia. However, the ALRC recommended, that if ‘fair
use’ is not adopted then a new ‘fair dealing’ exception
that consolidates the existing fair dealing exceptions and
provides that fair dealings for certain new purposes do
not infringe copyright’ should be introduced. 17
The PC recommended the introduction of ‘fair use’ and
did not propose an alternative system of exceptions.
The government has stated that it intends to create a
modernised copyright exceptions framework that keeps
pace with technological advances and is flexible to adapt
to future changes. 18
The addition of fair dealing exceptions for certain new
purposes is one potential option to address the policy
problem.

Fair use

Replace the fair
dealing exceptions
framework in the
Copyright Act with a
broad ‘fair use’
principles-based
copyright exception.

The crucial difference with the existing fair dealing
framework is that fair use would not be confined to a
limited set of prescribed purposes.
Both the ALRC and the PC recommended that fair use be
introduced in Australia.
The ALRC argued that ‘fair use builds on Australia’s
current fair dealing exceptions, retaining the focus on
fairness but removing limitations to a particular type of
use and clarifies that certain factors should be considered
when assessing whether any type of use is fair’. 19 The
ALRC recommended including 12 ‘illustrative purposes’ as
examples of what may be considered fair use.
The PC argued that ‘fair use affords greater flexibility
including to new and innovative copyright-dependent
industries, provided those uses meet the fairness
factors’. 20
The government has stated that ‘there are arguments
that Australia’s current exceptions for fair dealing are
restrictive when compared with international
counterparts and may not permit some reasonable fair
uses of copyright material. However, this is a complex
issue and there are different approaches available to
address it’. 21
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Questions
Acknowledging that stakeholders hold polarised views on some recommendations made by the PC, the
following questions are provided for consultation on options for flexible copyright exceptions.

Question 1
To what extent do you support introducing:
•
•

additional fair dealing exceptions? What additional purposes should be introduced and what
factors should be considered in determining fairness?
a ‘fair use’ exception? What illustrative purposes should be included and what factors should be
considered in determining fairness?

Question 2
What related changes, if any, to other copyright exceptions do you feel are necessary? For example,
consider changes to:
•
•
•

section 200AB
specific exceptions relating to galleries, libraries, archives and museums.
Contracting out of exceptions.

Contracting out
What is the policy problem?
Contracting out can sometimes prevent copyright exceptions from operating as intended. Contracting
out occurs when contracts include terms that may make copyright users less able to rely on copyright
exceptions. For example, a contract might state that the buyer of computer software may make no
copies of that software, even though there is an exception that enables that buyer to make a back-up
copy. 22 This is particularly a problem when a copyright exception represents a public interest that is
intended to prevail in each case, such as access to works for people with disability.
The government recognises it is desirable to have the freedom to enter into a contract that allows
parties to fine-tune the application of laws including copyright laws. 23 However, when parties ‘contract
out’ of copyright exceptions, this can prevent users from making parody or satire, critiquing and
reviewing or operating libraries and archives, among other uses represented by exceptions. The ALRC
has described this as ‘a collision between two legal principles: statutory rights reflecting public policy …
and freedom of contract’. 24
The Copyright Act already recognises the need to address contracting out in the context of reproduction
of computer programs. 25 However, it currently contains no other provisions that prevent agreements
excluding or limiting the operation of exceptions. The government is aware of concerns about
contracting out in other contexts. Often individuals and organisations take a risk-averse approach when
choosing between copyright exceptions that are not specific to the use at hand, and contract terms that
explicitly set out restricted or prohibited uses.
Other areas of the law already recognise the need to address contracting out. These include Australian
Consumer Law, 26 the National Employment Standards 27 and residential tenancy conditions. 28 These
prohibitions on contracting out safeguard consumer, employee and tenant protections against private
interests. 29 These examples provide a precedent for limiting contracting out of copyright exceptions. 30
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The government recognises options to address the problem of contracting out are likely to be limited
due to the enforceability of Australian contract terms in Australian agreements. Agreements are
increasingly transacted across national borders, particularly in relation to copyright content delivered in
digital formats (such as e-journals). This raises questions about whether an Australian court has
jurisdiction to hear a dispute over the enforceability of some contractual restrictions. The CLRC found
that where the laws of a foreign country govern agreements, remedies available under Australian law
may be of limited relevance. 31 As such, the CLRC noted any resolution of contractual conflicts regarding
jurisdiction, applicable law and enforcement, need to be resolved internationally, via bilateral or
multilateral agreements with foreign states.
The Department also recognises that Technological Protection Measures (TPMs) that control access to
copyright works can also prevent copyright exceptions operating as intended. Such TPMs are technical
locks that copyright owners use to control access to digital copies of copyright material. As the ALRC
noted, ‘there may be little point in restricting contracting out of exceptions if TPMs can be used
unilaterally by copyright owners to achieve the same effect’. 32 The Department notes some exceptions
to access control TPMs exist and is considering whether further exceptions are required after this
consultation.

What are the reform options?
The Department proposes two options for consultation, which would amend the Copyright Act to make
unenforceable contracting out of:
•
•

only prescribed purpose copyright exceptions
all copyright exceptions.

Option 1—Make unenforceable contracting out of only prescribed purpose copyright exceptions
This option would amend the Copyright Act to make unenforceable any part of an agreement or
contract restricting or preventing a use of copyright material that is permitted by any prescribed
purpose copyright exception.
It would provide copyright users with more predictable copyright exceptions when explicit contract
terms appear to conflict with specific copyright exceptions in the Copyright Act. This option would apply
to prescribed purpose copyright exceptions, including any fair dealing purposes or any fair use
illustrative purposes. 33
It would address many scenarios where contract terms entered into through a formal contract can stop
individuals and organisations relying on copyright exceptions, including:
•
•
•
•

libraries and archives wishing to supply documents to their users 34
music consumers wanting to transfer legally acquired music to other devices for private and
domestic use 35
universities wishing to use content from journals in course packs or use online video content for
uses other than ‘personal use’ 36
consumers of software seeking to make back-up copies.

This option is intended to have a targeted impact. The rest of the contract would bind the parties to the
extent it is capable of operating without the part that restricts or prevents use of certain copyright
exceptions.
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Option 2—Make unenforceable contracting out of all copyright exceptions
This option would amend the Copyright Act to make unenforceable any part of an agreement or
contract restricting or preventing a use of copyright material that is permitted by any copyright
exception. In effect, it would extend Option 1 to include all exceptions, not only prescribed purpose
copyright exceptions.
This is only a relevant option if a fair use replaces the existing fair dealing exceptions (one of the options
discussed in the previous chapter on ‘Flexible exceptions’).
This option would apply to all copyright exceptions, including the prescribed purpose exceptions
included in Option 1 and also any fair use exceptions beyond illustrative purposes.
Under this option, a part of an agreement or a contract that conflicts with fair use, including fair uses
that are unforeseeable at the time of the contract, would be unenforceable.
What have previous reviews said about contracting out of exceptions?
Option
Summary
What has been said
Make contracting
out
unenforceable
only for
prescribed
purpose
copyright
exceptions

Amend the Copyright
Act to make
unenforceable any
part of an agreement
or contract restricting
or preventing a use of
copyright material
that is permitted by a
prescribed purpose
copyright exception.

Make contracting
out
unenforceable for
all copyright
exceptions

Amend the Copyright
Act to make
unenforceable any
part of an agreement
or contract restricting
or preventing a use of
copyright material
that is permitted by
any copyright
exception.

Copyright modernisation consultation paper

The PC recommended the government ‘make
unenforceable any part of an agreement restricting or
preventing use of copyright material that is permitted
by a copyright exception’. 37 The government
supported this recommendation in principle.
The ALRC made a more limited recommendation, that
such contracting out should only be unenforceable in
relation to fair dealing exceptions (including additional
fair dealing factors) and specific libraries and archives
exceptions. 38 This was in line with the CLRC’s earlier
recommendation. 39
The PC’s recommendation to make contracting out
unenforceable extended to all exceptions. The
government supported this recommendation in
principle.
The ALRC recommended that ‘the Copyright Act
should not provide statutory limitations on
contracting out of the fair use exception’. 40 The ALRC
noted that ‘limitations on contracting out [of a fair use
exception] may have unintended consequences for
business models for the distribution of copyright
materials’. 41
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Why don’t competition and consumer laws address contracting out?
Competition and consumer laws may go some way to addressing contracting out, but would leave
significant gaps.
For example, the government has supported applying competition law regulation of restrictive trade
practices to intellectual property licensing. 42 In some cases, this might limit contracting out. However, it
is not clear that this would adequately address the problem. For example, not all contracting out would
rise to the level of restrictive trade practices. More broadly, businesses might prevent consumers
accessing copyright material through contracting out without being anticompetitive.
Consumer law currently also makes certain unfair contract terms unenforceable. 43 The ALRC and CLRC
have found some agreements covered by non-copyright laws are not enforceable if they try to exclude
or modify the copyright exceptions. The CLRC noted ‘very considerable disincentives to users ever
seeking to defend their rights while there are very powerful incentives for copyright owners to seek to
enforce what may be objectionable terms’. 44
Other areas of law that relate to consumer law may also restrict some contracting out. Under contract
law, an agreement may lack one or more key elements of a contract, so the agreement including a
contracting out provision would be unenforceable. Equitable principles such as unconscionable conduct
might also prevent some contracting out. 45

Questions
The following questions are provided for consultation on options for contracting out of exceptions.

Question 3
Which current and proposed copyright exceptions should be protected against contracting out?

Question 4
To what extent do you support amending the Copyright Act to make unenforceable contracting out of:
•
•

only prescribed purpose copyright exceptions?
all copyright exceptions?
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Access to orphan works
What is the policy problem?
When copyright owners become unknown or unidentifiable, their works become ‘orphaned’ and users
are unable to get a licence or ask for permission to use the material. 46 Without copyright permission,
orphan works remain unused or underused and individuals and society as a whole miss out on the social
and cultural benefits that could be gained from accessing orphaned content.
The orphan works problem affects many copyright stakeholders:
•

•
•
•

Cultural and collecting institutions, such as libraries, archives, galleries and museums, are unable
to provide public access to important works. As their collections often comprise older and
unpublished materials they face difficulties in both using and providing access to collection
materials as required by their statutory remits. 47
Creators and intermediaries, such as television broadcasters or documentary film-makers, face
difficulties using orphaned material in new creations or when providing access to content.
Rights holders miss financial opportunities if they are unaware of renewed interest in using their
works. 48
The community at large, including hobby enthusiasts, can’t re-use copyright material in new
works or for personal purposes (such as including an orphaned photo in a published family
history).

What are orphan works?
Orphan works can exist for many reasons. Sometimes works are no longer being sold, making it difficult
to find or reach owners. 49 At other times, a writer’s name might not be attached to a letter or book or
an artist’s initials or signature might be absent from a painting.
Orphan works are not unique to Australia; as the PC report noted, orphan works are a significant
problem around the world. 50 Orphan works are often a source of frustration and a major gridlock,
especially in the digital marketplace. This reduces the efficiency of Australia’s copyright arrangements
and increases the regulatory burden on end-users.
A response to the orphan works problem needs to consider:
•
•
•

•

Multiple solutions, as one solution may not fit all needs.
That any solution applies only when the copyright owner genuinely can’t be found, and not when
permission can and should be sought.
Promoting certainty and security for all copyright participants. Users need to know when and in
what circumstances orphan works could be used legally (such as when a ‘reasonable diligent
search’ has been undertaken; a ‘presumption of orphaning’ has been established; or a ‘notice of
intended use’ met). Owners need to know what remedies or restitution is available for the use of
copyright, such as adequate compensation, or injunctive relief.
Minimising transaction costs and reducing unnecessary burdens on users, particularly collecting
and cultural institutions for which orphan works are a particular problem. 51
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What are the reform options?
Options for facilitating the use of orphan works include:
•
•
•

statutory exception
limitation of remedies
a combination of the above.

These options are based on options proposed in Australia and abroad, and include proposals by the
ALRC. 52

Option 1—Statutory exception
There is currently no direct exception under the Copyright Act allowing for the use of orphan works,
even where a user may have searched extensively but inconclusively for the owner of a work. In many
instances copyright materials are underused, particularly for proposed commercial uses of orphan
works (for example, including an image in a book or archival footage in a documentary). This is despite
the low level of risk that a copyright owner would surface and make a claim for copyright infringement.
This option would involve introducing a direct exception in the Copyright Act for the use of orphan
works (whether as a stand-alone exception or as part of a more open-ended exception such as fair use
or extended fair dealing).
Direct exceptions
A direct exception would allow for particular uses of orphan works to be prescribed, such as by the type
of use (for example, non-commercial use), by the user (such as a specific exception for collecting and
cultural institutions and public broadcasters, similar to what is available under the European Union’s
Orphan Works Directive on Certain Permitted uses of Orphan Works 53), or by the particular type of
material that has been orphaned. 54
Such a direct exception could apply to cultural and collecting institutions when they seek to use
collection items that meet a statutory presumption of orphaning. The Copyright Regulations (or another
instrument) could specify the situations that qualify for this presumption, such as:
•
•
•
•

unpublished materials with no known author or creator
anonymous materials with no authorship or attribution details (including digital content with no
identifying metadata)
material created by government where the agency no longer exists; material in which the
corporate copyright owner ceases to exist or has been deregistered
circumstances where underlying works are orphaned.

Fair use/extended fair dealing
The ALRC noted that some uses of orphan works can be expected to constitute fair use (or a similar
open-ended provision such as extended fair dealing), particularly where the use of the work is for an
illustrative purpose such as ‘quotation’, ‘research and study’, ‘reporting the news’, ‘criticism and review’
and use by libraries and archives. 55 The ALRC also considered that fair use was well suited to the needs
of cultural institutions, especially when they are digitising or providing access to orphan works for noncommercial purposes. 56
In terms of a commercial use of an orphan work, the ALRC also noted that while it may be unlikely to
meet the fairness factors, the ‘purpose and character of the use’ also needs to be weighed against other
factors such as whether the use is transformative and harms the market for the rights holder, so in

Copyright modernisation consultation paper

www.communications.gov.au
www.arts.gov.au
www.classification.gov.au

Page 20 of 31

Department of Communications and the Arts

March 2018

some cases an extended fair dealing/fair use model could be relied on for the use of older orphan works
or out-of-commerce works.

Option 2—Limitation of remedies
This option would amend the Copyright Act to limit the remedies available in an action for copyright
infringement, provided that a user has conducted a reasonably diligent search. 57 It would shield
potential users from having to pay potentially exorbitant fees to a copyright owner who subsequently
appeared and took legal action.
The PC recommended this option, and the government supported it in its response to the PC report.
This option also has strong support from libraries, archives and cultural institutions, that consider it
would provide a more efficient and effective way of using public works. It would ‘unlock’ value in
cultural institutions collections and provide access to help fulfil their statutory mandates.
The ALRC also noted that many stakeholders, including some rights holders, support this option as a
workable solution but raise concerns about the details. 58 Some rights owners have argued that the
option should require users to provide prior notice of their proposed use of an orphan work, such as via
a register of orphan works, and that owners should be able to refuse use of material or require payment
of a reasonable licence fee or form of compensation. 59 Other rights holders argue that many users of
orphan works are unlikely to face a claim for infringement (because of the age or type of the material)
and that there are already adequate limitations on available remedies. 60 The ALRC also noted that
introducing a limitation of remedies would not be new to Australian law, as damages are usually not
awarded when a plaintiff was not aware and had no reasonable grounds for suspecting they had
infringed copyright. 61

Option 3—A combination of options 1 and 2
This proposed solution would provide for a direct exception for non-commercial use by collecting and
cultural institutions alongside a limitation of liability for copyright infringement for all other uses,
provided that a reasonably diligent search has been undertaken. It is a multi-pronged approach to the
orphan works problem and is, in effect, a combination of options 1 and 2.
Figure 5 outlines how the model is based on considerations of the proposed use, the user and the
nature of the orphaned material. Cultural and collecting institutions that can demonstrate a work
should be presumed orphaned would not need to undertake a reasonably diligent search before use.
For other non-commercial uses, a reasonably diligent search would reduce liability for an infringing use
to ‘reasonable compensation’.
While ‘reasonable compensation’ is not an existing remedy in the Copyright Act, the Department
expects it would typically be similar to a standard licence fee and lower than damages or additional
damages. For commercial uses, a reasonably diligent search could reduce liability for use to an account
of profits (if profits were actually made) and a general requirement for the payment of ‘reasonable
compensation’.
Under this model, damages or additional damages would not be available remedies for copyright
infringement of orphan works. This would apply even for commercial uses of orphan works, as a
reasonably diligent search reduces the flagrancy of the infringement and the need for a court to be
concerned with the nature of the infringing conduct. This model also recognises that injunctions are
often unsuitable, especially for commercial or widely distributed works (such as a book or a
documentary film), as it could trigger the costly removal of an orphan work from a new work or defer
the release of the new work.
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Figure 5: Combined model for limiting liability based on diligent search
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What have previous reviews said about access to orphan works?
Option
Summary
What has been said
Limitation of
remedies

This would involve
amending the
Copyright Act to limit
the remedies available
for copyright
infringement provided
that a user has
conducted a
reasonably diligent
search and attributed
the creator of the
work, where known.

The ALRC 62 and PC 63 endorsed this approach, which
was first formulated by the US Copyright Office in its
Orphan Works Report 2006. The ALRC considered that
limiting remedies would also provide some measure
of certainty to users beyond ‘fair use’ as a proposed
solution to the orphan works problem. 64 The ALRC
also made the following comments on aspects of a
reasonably diligent search:
•

•

Statutory
exception

The use of orphan
works could be
authorised through a
stand-alone statutory
exception or referred
to in an additional fair
dealing purpose or fair
use illustrative
purpose.

Rather than prescribe what constitutes such a
search, the Copyright Act could simply provide
guidance on the factors that could be
considered in establishing a reasonably diligent
search 65
Possible avenues for limiting remedies where a
reasonably diligent search has been conducted,
could include: a financial limitation on damages
(such as reasonable compensation or a cap on
damages); or limiting available remedies to an
account of profits or injunctive relief in lieu of
damages.

Neither the PC nor the ALRC recommended the
introduction of a stand-alone orphan works exception.
However, the PC noted and supported the ALRC’s
comments that fair use provides an appropriate
mechanism for dealing with orphan and unavailable
works, especially by collecting and cultural institutions
seeking to make valuable aspects of their collections
accessible. 66

Why do the other options not work?
The government is aware some stakeholders are of the view that existing exceptions to copyright and
other mechanisms already adequately address the orphan works issue. 67 These mechanisms include:
•
•
•

existing exceptions or mechanisms
non-legislative solutions, such as risk management approaches
centralised or extended collective licensing.

Existing exceptions or mechanisms
In its response to the PC report, the government noted that the Copyright Amendment (Disability Access
and Other Measures) Act 2017 partially resolves the issue of orphan works. It prevents unpublished
works from being protected by copyright indefinitely and ensures any orphaned unpublished works
enter the public domain over time. 68
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Other mechanisms, such as statutory licences for government 69 and education 70 allow for some use of
orphan works, as do the fair dealing exceptions 71 and the ‘special cases’ provision under s 200AB. 72
Miscellaneous exceptions allow for old unpublished works to be published and reproduced in new
works. 73
However, the government acknowledges each existing mechanism provides only a partial solution to
the orphan works problem. For example, fair dealing for research and study requires an individual
assessment of the use by the end-user is typically used by clients rather than institutions or
organisations themselves. Section 200AB allows educational institutions and libraries and archives to
make use of an orphan work. However, this use can’t be for commercial advantage or profit and the
exception is not available to external clients of these institutions. 74

Non-legislative solutions
What are non-legislative solutions for orphan works?
Non-legislative solutions to the orphan works problem include sector-specific guidelines, risk
management and risk mitigation strategies. These solutions provide practical guidance in dealing with
the orphan works problem, including:
•
•
•
•

what ‘reasonable steps’ should be undertaken in searching for copyright owners of orphaned
works
the need for attribution of creators or the copyright owner (where known)
the types of restitution that should be made available for the creator should they appear (that is,
reasonable compensation depending on the use of the orphaned material or injunctive relief to
prevent the ongoing or proposed use of the material) 75
measures to prevent unauthorised downstream use of orphaned material (such as the use of
copyright notices to alert copyright owners).

The Department is aware that collecting and cultural institutions, broadcasters and some organisations
already considerably rely on risk management and other non-legislative solutions. For example, the
National Film and Sound Archive and the Special Broadcasting Service have published orphan works risk
management plans in the form of ‘statements on orphan works’. 76 Copyright owners have suggested an
orphan works register or ‘notice’ as a further non-legislative solution. They have proposed this notice be
provided alongside the use of orphaned material or be otherwise published (whether on an institution’s
website or more formally, such as in the Government Gazette). 77
However, collecting and cultural institutions have expressed concerns that guidelines provide a shortterm solution to an ongoing problem. They would prefer a more certain solution to reduce legal risks,
excessive administrative costs, and variability in and across sectors. 78 They are also concerned that
smaller organisations and not-for-profit groups are less able to develop and apply any risk framework
than larger national or state-funded institutions.
Despite stakeholder concern that non-legislative solutions do not provide a complete solution to the
orphan works problem, a further issue to consider is how these other mechanisms may complement
legislative reform to improve effectiveness for government, users and owners of content. For example,
how can uniform use of risk mitigation policies assist? And should users of works be required to insure
against the risk of a copyright infringement claim? 79
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Centralised or extended collective licensing schemes
Common law countries including the UK and Canada have adopted up-front payments to a collecting
society or centralised body. These jurisdictions allow users to apply to an independent body (for
example, the UK Intellectual Property Office or the Copyright Board of Canada) for a non-exclusive
licence to use an orphan work, after ‘reasonable efforts’ to locate the copyright owner.
In Extended Collective Licensing schemes, a collecting society represents the rights of all copyright
owners (including orphan works). This can be done by collecting societies indemnifying copyright users
against legal action, 80 or by statutory licence. Unclaimed monies can be held in trust and distributed
broadly to all rights holders or for designated public purposes.
Despite the use of centralised or extended collective licensing in some overseas jurisdictions, the
Department does not consider it is a viable solution to the orphan works problem. Both types of
licensing schemes have been considered and rejected by a range of previous reviews and there is also a
lack of support for these schemes by stakeholders including consumer representatives and cultural and
collecting institutions. 81

Centralised or ECL schemes—outcomes of previous reviews
•
•
•

The ALRC and Attorney-General’s Department Internal Orphan Works Review (2012) noted the
inefficiencies and cost of operating centralised licences outweigh the benefits of minimal
payments to rights-holders should they appear or be located. 82
The ALRC also noted that broad redistribution of unclaimed monies used in Extended Collective
Licensing schemes was inconsistent with the incentive rationale to copyright, to give authors
incentive to create new works. 83
The PC did not support licensing schemes as a solution to orphan works. It was concerned that
licensing could result in a windfall gain to the rights holder (particularly where creators aren’t
actively exploiting their creation), raise the costs to users, and reduce the benefits of enabling
access to orphan works.

The Copyright Agency has publicly supported an orphan works solution that enables digitisation of
materials by Australian cultural institutions, and has proposed an Extended Collective Licensing style
scheme to enable digitisation of ‘orphan works’ by Australia’s cultural institutions. This would involve
the Copyright Agency indemnifying any rights holders who may come forward under certain conditions.
Cultural institutions would need to follow agreed guidelines (including a requirement to have
undertaken a reasonably diligent search). The institution would also need to be a member of the
existing statutory licence scheme under s 183A of the Copyright Act, or have been declared to be
covered by the scheme under s 183(3). 84
The government acknowledges cultural and collecting institution concerns that the Copyright Agency’s
proposed scheme only provides a partial solution to the orphan works problem. This is because it would
only cover the copying and communication of ‘works’ (i.e. text, images and print music) and therefore
could not be relied on in relation to orphaned recorded music or audiovisual material. The government
welcomes further discussion between the parties to bring them closer to agreeing on a proposed
solution, including the option of legislative change in the area.
In seeking to address the unique position of cultural and collecting institutions, the government is also
aware of this sector’s concerns that introducing other mechanisms for dealing with orphan works may
forego their ability to rely on s 200AB. 85 For example, while government use of statutory licences could
be relied on by many institutions in providing broad-based access to orphan works, albeit for a fee as
part of the overall statutory licence. 86 However, Department consultations with the sector indicate a
general reluctance to do so due to a concern about over-reaching s 200AB(6). Section 200AB(6)(b)
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provides that the right to rely on s 200AB(1) does not apply where another provision of the Copyright
Act could otherwise be relied on to provide that the use would not otherwise infringe copyright.

Questions
The following questions are provided for consultation on options for access to orphan works.

Question 5
To what extent do you support each option and why?
•
•
•

statutory exception
limitation of remedies
a combination of the above.

Question 6
In terms of limitation of remedies for the use of orphan works, what do you consider is the best way to
limit liability? Suggested options include:
•
•
•

restricting liability to a right to injunctive relief and reasonable compensation in lieu of damages
(such as for non-commercial uses)
capping liability to a standard commercial licence fee
allowing for an account of profits for commercial use.

Question 7
Do you support a separate approach for collecting and cultural institutions, including a direct exception
or other mechanism to legalise the non-commercial use of orphaned material by this sector?
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The cultural and collecting institutions within the Department’s
portfolio
The Department has portfolio responsibility for developing policies and delivering programs that
encourage excellence in the arts, help to protect Australia’s cultural heritage and support public access
to and participation in, arts and culture in Australia.
Through this role, the Department is aware of the ongoing concerns raised by federal cultural and
collecting institutions within its portfolio (arts portfolio agencies 87), that they can’t fully rely on
copyright exceptions to fulfil their functions. The Department is taking the opportunity to outline these
concerns in this paper. Importantly, the concerns also point to the potentially limiting effect of
copyright law on the ability of publicly funded institutions to effectively function.
The Department notes its arts portfolio agencies share a key concern about the impact of copyright laws
on their ability to provide broad-based access to their collections. This includes concerns over
exceptions being tied to an institution’s physical location, and thus preventing offsite supply of material.
At other times, exceptions permit digitisation of content but not providing digitised content to users.
Some arts portfolio agencies expend a disproportionate effort on copyright due diligence, especially
when identifying and locating authors of works. This can discourage institutions from digitising,
promoting or providing access to their collections. As a result, copyright law may inhibit them from
adopting modern cultural institution practices and engaging with Australians online. The Department
notes that, at least in some cases, better online access would involve non-commercial use or the use of
copyright material with low commercial significance.
These issues appear to exist for national cultural and collecting institutions within and beyond the
Department’s portfolio. Similar institutions in state and territory portfolios also face similar issues. The
chapters dealing with flexible exceptions, contracting out of exceptions and access to orphan works
discuss these issues in the context of these institutions.

Specific copyright concerns of the Department’s portfolio agencies
Some of the Department’s arts portfolio agencies, including the National Library of Australia, 88 have
argued for the introduction of a new fair use copyright exception. If fair use is not enacted, these arts
portfolio agencies have requested certain other amendments to the Copyright Act, including:
•
•
•
•

adding a fair dealing exception for libraries and archives, which may provide scope for ‘off-site
access’ to be provided to those wishing to use and access certain digitised collections
expanding the scope of the current fair dealing exception for ‘research or study’ to include
situations where a person has a family connection to the work 89
refining the current s 200AB flexible exception for libraries and archives, including by removing
existing restrictions on the provision only applying to ‘special cases’ and where another provision
of the Copyright Act could not otherwise be relied on 90
broadening the range of libraries to which document supply provisions can apply to libraries
outside Australia—this would accommodate the prevalence of overseas Australians seeking
access to library material.
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